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1. Where c o n f l i c t i n g  s t a t e m e n t s  of t h e  pro- 
tester and t h e  c o n t r a c t i n g  a g e n c y  are t h e  
o n l y  e v i d e n c e  r e g a r d i n g  alleged d i r e c t i o n s  
f rom agency  p e r s o n n e l  t o  t h e  protester to  
q u o t e  a p a r t i c u l a r  model ,  t h e  protester 
h a s  n o t  m e t  i t s  b u r d e n  o f  a f f i r m a t i v e l y  
p r o v i n g  t h a t  s u c h  d i r e c t i o n s  were g i v e n .  

2. G A O ' s  B id  P r o t e s t  P r o c e d u r e s  p r o v i d e  t h a t  
i n  t h e  case o f  n e g o t i a t e d  p r o c u r e m e n t s ,  
a l l e g e d  i m p r o p r i e t i e s  which d o  n o t  e x i s t  
i n  t h e  i n i t i a l  s o l i c i t a t i o n  b u t  which  are 
s u b s e q u e n t l y  i n c o r p o r a t e d  t h e r e i n  m u s t  be 
p r o t e s t e d  n o t  l a t e r  t h a n  t h e  n e x t  c l o s i n g  
d a t e  f o l l o w i n g  t h e  i n c o r p o r a t i o n .  

W i l l i s  Ba ldwin  Music  C e n t e r  p ro tes t s  t h e  award o f  a 
c o n t r a c t  f o r  t w o  c h a p e l  o r g a n s  t o  t h e  A l l e n  Organ Company 
u n d e r  r e q u e s t  f o r  q u o t a t i o n s  ( R F Q )  N o .  N00639-83-9-0235, a 
small p u r c h a s e  p r o c u r e m e n t ,  i s s u e d  by t h e  Naval  A i r  S t a t i o n ,  
Memphis, T e n n e s s e e  ( N a v y ) .  W i l l i s  Ba ldwin  c o n t e n d s  t h a t  
Navy p e r s o n n e l  s p e c i f i c a l l y  d i r e c t e d  t h e  f i r m  to  q u o t e  i ts  
la rger  and more e x p e n s i v e  model i n  excess o f  t h e  so l i c i t a -  
t i o n ' s  r e q u i r e m e n t s ,  and  t h a t  t h e  amended r e q u i r e m e n t s  o f  
t h e  s o l i c i t a t i o n  were ambiguous.  W e  d e n y  t h e  protest  i n  
pa r t  and  d i s m i s s  it i n  p a r t .  

t h e  minimum r e q u i r e m e n t s  f o r  t h e  t w o  o r g a n s  w i t h  b o t h  t h e  
C h a p l a i n  Depar tment  and  i n d u s t r y  r e p r e s e n t a t i v e s .  I n i t i a l  
q u o t a t i o n s  were r e c e i v e d  f rom a l l  f i v e  f i r m s  s o l i c i t e d .  
Amendment N o .  0001 was i s s u e d  o n  March 29,  1983 to  c l a r i f y  
t w o  o f  t h e  s o l i c i t a t i o n  r e q u i r e m e n t s ,  and  e x t e n d e d  t h e  
c l o s i n g  d a t e  to  A p r i l  13. W i l l i s  Ba ldwin  acknowledged t h e  
amendment w i t h o u t  c h a n g i n g  its i n i t i a l  q u o t e  as  t o  e i t h e r  
t h e  model  o f f e r e d  or price.  Award was s u b s e q u e n t l y  made t o  
t h e  A l l e n  Organ Company w i t h  a l o w  q u o t e  o f  $16 ,750;  W i l l i s  
Ba ldwin  was t h i r d  l o w  a t  $24,533.  

The c o n t r a c t i n g  o f f i c e r  i s s u e d  t h e  RFQ a f t e r  d i g c u s s i n g  
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W i l l i s  Baldwin now a l l e g e s  t h a t  it quoted  i ts  l a r g e r  
Model 635 becaus.e t h e  C h a p l a i n  Department and t h e  Supply  
O f f i c e r  s p e c i f i c a l l y  d i r e c t e d  it t o  d o  so. However, i n  its 
report t o  o u r  O f f i c e ,  t h e  Navy e x p r e s s l y  d e n i e s  t h a t  any  
such  d i r e c t i o n s  were g i v e n  by any pe r sonne l  connec ted  w i t h  
t h e  procurement .  What w e  have,  t h e r e f o r e ,  are c o n f l i c t i n g  
s t a t e m e n t s  on t h e  i s s u e  by t h e  p r o t e s t e r  and t h e  c o n t r a c t i n g  
agency ,  w i t h  no e v i d e n c e  t o  s u p p o r t  W i l l i s  Ba ldwin ' s  a l l e g a -  
t i o n .  Consequent ly ,  t h e  f i r m  h a s  n o t  m e t  its burden of 
a f f i r m a t i v e l y  p r o v i n g  i ts  a l l e g a t i o n ,  and w e  deny t h i s  i s s u e  
of i ts  p r o t e s t .  H o l l e y  Elec t r ic  C o n s t r u c t i o n  Co,., I n c . ,  
B-209384, J a n u a r y  31, 1983, 83-1 CPD 103. 

. In a d d i t i o n ,  W i l l i s  Baldwin contends  t h a t  Amendment - 
N o .  0001  .to t h e  s o l i - c i t a t i o n , -  which. chanqed t w o  o f  t h e  t e c h -  
n ica l  r e q u i r e m e n t s ,  was ambiguous. : The i s s u e  is d i s m i s s e d  
as unt imely .  Our Bid P r o t e s t  P rocedures  p r o v i d e  t h a t  i n  t h e  
case o f  n e g o t i a t e d  p rocuremen t s ,  a l l e g e d  i m p r o p r i e t i e s  which 
do n o t  e x i s t  i n  t h e  i n i t i a l  s o l i c i t a t i o n  b u t  which are  sub- 
s e q u e n t l y  i n c o r p o r a t e d  t h e r e i n  m u s t  be p r o t e s t e d  n o t  l a t e r  
t h a n  t h e  c l o s i n g  d a t e  f s l i o w i n g  t h e  i n c o r p o r a t i o n .  4 C.F.R. 
S 21.2(b)(l) (1983). Here, Amendment No. 0001 ex tended  t h e  
c l o s i n g  d a t e  t o  A p r i l  13. As no ted  above, Willis Baldwin 
acknowledged t h e  amendment and a f f i r m e d  its o r i g i n a l  quota- 
t i o n  i n  a t i m e l y  manner. W i l l i s  Baldwin t r a n s m i t t e d  a tele- 
g r a p h i c  p r o t e s t  t o  o u r  O f f i c e  on May 2. As t h e  f i r m  d i d  n u t  
protest  u n t i l  w e l l  a f t e r  t h e  ex tended  c l o s i n g  d a t e ,  t h e  
i s s u e  o f  ambigu i ty  is - c l e a r l y  un t ime ly  iupd w i l l  n o t  be con- 
s i d e r e d .  The  Advan tech -Corpora t ion ,  B-207793, J a n u a r y  3, 
1983, 83-1 CPD 3. A c c o r d i n g l y ,  t h e  p r o t e s t  is d e n i e d  i n  . 
par t  and d i s m i s s e d  i n  part.. . 
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